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Short Description: 
  
Applicability of New Law to Licenses Suspended, Revoked or Cancelled Prior to January 1, 2004 
  

  
Decision Issue: 
  
(1)Whether the provisions of Va. Code § 46.2-328.1(C) which state that "any license for which an application 
has been made for renewal, duplication or reissuance shall be presumed to have been issued in accordance 
with the provisions of subsection A, provided that, at the time the application is made, the license has not 
expired, or been cancelled, suspended, or revoked" should apply to licenses that have expired, been 
cancelled, suspended or revoked prior to January 1, 2004, or whether these provisions should apply to all such 
licenses, whether the adverse event occurred before or after the effective date of this legislation. 

(2)If it is determined that the provisions of § 46.2-328.1(C) apply to all suspended, revoked, cancelled or 
expired licenses, regardless of the date of the action, measures DMV should take to notify individuals that will 
be impacted by the new requirement upon application for a reissued document. 
  

Impact and Challenges: 
  
STATUTORY REQUIREMENTS: 

Although DMV would prefer to apply the new legal presence requirement to documents that expired, or were 
suspended, revoked or cancelled after January 1, 2004, based on the language of the statute, it does not 
appear that the agency has such discretion. The relevant portion of the subsection C reads: 

"Any license for which an application has been made for renewal, duplication or reissuance shall be presumed 
to have been issued in accordance with the provisions of subsection A, provided that, at the time the 
application is made, the license has not expired, or been cancelled, suspended or revoked" (emphasis added). 
This language does not appear to afford the agency the authority to apply the new legal presence requirement 
to only those applicants whose licenses have been subject to adverse action after the effective date of the 
legislation. Rather, it appears to require the agency to apply the legal presence requirement to an application 
for a reissuance, if at the time of application, the license is invalid because of adverse action against the 
license, regardless of the date that it became invalid. 

DMV will also need to consider the license status that should be displayed on a record when, after January 1, 
2004, all but the proof of legal presence requirements have been met for reinstatement/reissuance of these 
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documents. DMV will also need to determine, with guidance from the AG's Office, if it would be appropriate to 
change the license status of such a record from revoked/suspended/cancelled to "not licensed". If records are 
modified this way, pending compliance with the legal presence requirement, any person who drives would be 
cited for driving without a license, which carries a lesser penalty than driving under suspension or revocation. 

COMMUNICATIONS CONCERNS: 

Communications concerns will vary, depending upon the outcome of this decision: 

(1) If it is determined that the new legislation/legal presence requirement will apply only to licenses which have 
expired, or been suspended, revoked or cancelled after January 1, 2004, then communication of the new 
requirement can be effectively handled with suspension, cancellation, revocation and/or renewal notices 
routinely mailed to customers in response to these events. 

(2) If it is determined that the new legislation/legal presence requirement will apply to any license that has 
expired, or been suspended, revoked or cancelled, regardless of the date that the event occurred, then 
communication of the new requirement becomes much more complex. DMV will be required to develop a 
process that, for individuals whose licenses were revoked, suspended, cancelled or expired before January 1, 
2004, will either produce an updated notice to these individuals upon the effective date of the legislation, or in 
the alternative, on the date that the applicant attempts to obtain a reissued document. 

FISCAL IMPLICATIONS: 

Currently, the total number of revocation, suspension, and cancellation orders which are outstanding (as of 
3/24/03) is 1,054,555 while the total number of orders issued in CY02 was 1,127,320. The number of 
reinstatements which occurred in CY02 was 476,773. The number of drivers who renewed their licenses after 
expiration was 94,941 (or 10.9% of renewals) in CY02. Based on the foregoing, postage costs would vary, 
depending upon the approach/rationale used to notify license holders of the new legal presence requirement 
prior to reissuance of an expired, cancelled, revoked or suspended driver's license: 

-- Postage costs if special one-time notices mailed to all outstanding revocations, suspensions or 
cancellations: $390,185.35 

--Postage costs if special, one-time notices mailed to holders of expired licenses: $35,128.17 

--Postage costs if notices mailed at time of compliance for suspensions, revocations, cancellations (based on 
CY02 figure of 476,773 reinstatements): $176,406.01. 

Based on the foregoing, it would appear that the most economical use of DMV funds would be to advise and/or 
mail customers notices, regarding the need to provide DMV with proof of their legal presence before their 
expired, suspended, revoked or cancelled driver's license could be reissued, whenever a compliance event 
occurred on their record. It is estimated that the postage costs for this approach would be no more than 
approximately $176,000 per year over the next several years and could be significantly lower if a public 
information/communications campaign addressed applicants in these types of situations and DMV's 
suspension, revocation, cancellation notices were updated as soon as possible to advise licensees of the new 
legal presence requirement going into effect on January 1, 2004. 
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DMV Recommended Decision: 
  
It is the opinion of DMV, based on the language contained in Va. Code § 46.2-328.1(C), that the new legal 
presence requirement must apply to applicants whose driver's licenses have expired or been revoked, 
suspended or cancelled prior to January 1, 2004 and application is made for reissuance after January 1, 2004. 
The agency would not find it appropriate to interpret the new statute in any other manner unless so advised by 
the Attorney General's Office. Accordingly, in order to conserve funds and ensure the most effective use of 
agency funds, it is recommended that the means utilized to notify affected applicants be through public 
information campaigns, and individualized verbal and mailed notices to applicants during or as a result of 
compliance actions. 

DMV recommends that the record for any revoked, suspended, or cancelled license be changed to reflect a 
"not licensed" status if all compliance actions have been satisfied and proof of legal presence is the only 
requirement still pending. If records are modified this way, pending compliance with the legal presence 
requirement, any person who drives would be cited for driving without a license, which carries a lesser penalty 
than driving under suspension or revocation. 
  

_________________________________ _______________________   

DMV Commissioner's Signature Date   

  

Panel Recommended Decision: 
  
Members approved the revised version, with one dissenting vote. Mr. Hager voted against it, stating that he felt 
including the provision to seek advice from "the Office of the Governor" is a redundancy. The standard review 
process for all action/issue statements includes review by the Governor's Office. It was decided to include this 
comment in the panel's recommendation. 

It is the opinion of DMV, based on the language contained in Va. Code § 46.2-328.1(C), that the new legal 
presence requirement must apply to applicants whose driver's licenses have expired or been revoked, 
suspended or cancelled prior to January 1, 2004 and application is made for reissuance after January 1, 2004. 
The agency would not find it appropriate to interpret the new statute in any other manner unless so advised by 
the Attorney General's Office and the Office of the Governor. Accordingly, in order to conserve funds and 
ensure the most effective use of agency funds, it is recommended that the means utilized to notify affected 
applicants be through public information campaigns, and individualized verbal and mailed notices to applicants 
during or as a result of compliance actions. 

DMV will begin modifying its suspension, cancellation and revocation orders now, as soon as programming 
can be completed, in order to provide notice of the new legal presence requirement to all individuals who are 
receiving suspension, cancellation and revocation orders now and will be impacted by the new legal presence 
requirement if they are not eligible (or they choose to wait) until January 1, 2004 to reinstate their driving 
privilege.. 
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DMV recommends that the record for any revoked, suspended, or cancelled license be changed to reflect a 
"not licensed" status if all compliance actions have been satisfied and proof of legal presence is the only 
requirement still pending. If records are modified this way, pending compliance with the legal presence 
requirement, any person who drives would be cited for driving without a license, which carries a lesser penalty 
than driving under suspension or revocation. 
  

_________________________________ _______________________   

Panel's Signature Date   

  

Secretary's Recommended Decision: 
  

  

_________________________________ _______________________   

Secretary's Signature Date   

  

Governor's Recommended Decision: 
  

  

_________________________________ _______________________   

Governor's Signature Date   
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